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FOOTNER & CO., INC.,, et al., 
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cgainst 
AMAZONIA, her engines, cic. COMPANHIA DE NAVEGACAO 
MARITIMA NETUMAR, et al., 
Defendant-Appellant and 
Third-Party Plaintiff, 
and against 

NEW JERSEY EXPORT MARINE CARPENTERS, INC., 
Third-Party Defendant-A ppellee. 

COMPANHIA DE NAVEGACAO MARITIMA NETUMAR, 
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against 
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BRIEF FOR APPELLEE NEW JERSEY EXPORT 
MARINE CARPENTERS, INC. 


Statement of the Case 


This is an appeal from so much of a judgment of Judge 
Owen entered on August 20, 1976 which dismissed the eom- 
plaint and third-party complaint of Companhia de Nave- 


acao Maritima Netumar (“Netumar”) against New Jersey 
’ 


uxport Marine Carpenters, Inc. (“Export”). 


vr 
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This consolidated proceeding was brought to recover 
damages sustained to cargo and to the hull of the M/V 
Amazonia owned and operated by appellant, Netumar. 


Civil Action 72-2402 was brought by plaintiffs, Footner, 
et al, against the Amazonia and Netumar for loss and 
damage to various shipments carried by the vessel. Netu- 
mar filed a third-party complaint against United Termi- 
nals, Inc. (“United”) and Export to recover indemnity 
for the alleged eargo damage and loss and also to recover 
damages sustained by the vessel, including loss of use. 
The plaintiffs amended their complaint to assert a cause 
of action directly against the third-party defendants, 
United and Export. Thereafter, Netumar compromised 
the plaintiffs claims in the sum of $138,981.00 and con- 
tinued the action against United and Export. 


Civil Action 74-488 was brought by Netumar against 
United and Export directly alleging negligence and the 
breach of warranty on the part of United in the perform- 
ance of its duties as stevedore and Export as marine 
-arpenters and lashers of the cargoes which were earried 
aboard the Amazonia. The action sought to recover a 
total of $276,872.10 for claims which Netumar settled with 
owners of other shipments aboard the vessel which owners 
had sued Netumar in two related actions, le. Centro Tech- 
nico de Acronautica, et al. v. SS Amazonia (72 Civ. 111) 
and Sperry Rand, et al. v. SS Amazonia (72 Civ. 386). 

The two actions were consolidated by order of Judge 
Owen dated August 13, 1975. Trial, on the issue of liabil- 
ity only (Tr. 3)*, commenced on January 19, 1976 and the 


* Unless otherwise indicated, numerals in parentheses preceded by 
“A” indicate pages in the joint appendix, and numerals in parentheses 


preceded by “Tr.” indicate pages in the trial transcript. 


taking of all evidence was coneluded on January 26, 1976. 
The actions against United were dismissed at the end ot 
Netumar’s case (Tr. 481) and United is not a party to 
this appeal. 


The issues before the trial court were whether Export 
performed its services of securing certain heavy machinery 
laden aboard the vessel safely and properly, in accordance 
with reasonable standards of the trade and whether th 
securing of the cargo played any role in the casualty suf- 
fered by the vessel en route to Brazil when the machinery 
broke adrift puncturing the vessel’s hull.” 


Judge Owen, in his opinion dated July 22, 1976, made 
the following findings: 


“|. T find that the tractors were properly lashed, 
with suitable materials, by Export in New York. 
I find that this lashing was checked by a represen- 
tative of the vessel owner, National Cargo Bureau, 
Inc., and a certificate given confirming the propriety 
of the said lashings.” (A7) 


* * * 


“On this record I conclude that it is impossible to 
tell why the Terex broke loose... . the Amazonia 
has not met its burden of proving the cause of the 


terexes getting loose and one of them puncturing 


the side of the vessel. That, coupled with my find- 


ing that the Terexes were properly lashed, is dis- 
positive of the issues herein.” (A8-9) 


* Throughout its brief, appeilant erroneously contend 
pellee was responsible for stowage ( \pnellant’s brier, pp 
The stevedore, United, was responsible for stowage. Fxy 


lasher, was responsible only for securing the cargo. 


General! Factua! Background 


The Amazonia, a diesel powered motor vessel, registered 
under the Brazilian flag, was operated by Netumar in a 
liner service between Kast Coast ports of South America, 
United States and Canada. 


The vessel arrived in New York on January 14, 1971 
and docked at Pier 36, Mast River to complete final load 
ing for her southbound voyage to Brazil. Prior to ealling 
at New York, the vessel had stopped to load and discharge 
eargo at: Jacksonville, Baltimore, New York, St. John 
(Canada), Baltimore and Philadelphia. 


Securing of certain heavy machinery loaded at Ni 
York was performed by Export pursuant to an oral a 
ment with Netumar. The vessel had, during her service 
since construction, carried a considerable quantity of heavy 
lift cargo between New York and Brazilian worts. A 


Netumar representative estimated that 859% of the eargo 


carried in this trade was heavy lift cargo.* 


The eargo loaded at New York included two Terex trae 
tors which were designed for use as earth movers, They 
were mounted on four rubber wheels fitted with pneumati 
tires. Fach tractor weighed 17 short tons and measured 
ba” SIS SST. 

United, the stevedore, placed the tractors in the No. 2 
tween deck compartment of the vessel so that they would 
be readily accessible for discharge at Recife. the vessel’ 
first port of call. The tractors were stowed athwartship 


due to the facet that other cargo loaded at prior ports in 


the No. 2 tween deck left insufficient room for fore ar 


stowage (A44-45, 47, 171). 
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After the ctors wet stowed Ee xport’s er ployer un 
dertook the ork of seeuring them for the sea passage 
This was dor under the supe sion of Alphonse D'Am 
brosio, Export’s foreman (.A1T64-165 After the con 
pletion of the work, it was inspected by a National Cargo 
Bureau surveyor on behalf of the ship (AG) a hy the 

essel's chief officer, neither of whom made any eritiemsn 
of the method of securing or lashin AT7-79, 97) 

The vessel sailed from New York at approximat 9135 
ours on January 18, 1971. The vovare wa entful 
until approximately 2100 hours on Jancary 191] At this 
time, there was an increase in wind and sea conditions 
(Exh. 16, p. 113)." The weather and sea continued to 
build causing the vessel to roll and pitch hea hrough 
the 20th of January At 2200 hours « e 2Oth, the ves 
sel’s crew discovered flooding in the No, 2 hold (.A51-55 

The vessel proceeded to Bermuda as a port ot 1 
where it arrived at approximately 1400 hours January 
21st. Shortly after arrival, various surveyors examined 
the condition of th essel and its car » and found exter 
sive damage to the cargo in all compartment Sea iter 
had ¢ rel No. 2 hold through punetur n the vessel’ 

hell plating on the starboard side just abo } en 
deck level. The punctures were cause ari rotrud 
ine from the front end of the tractor wed on t stat 
hoard side of the compartment. The ar re intended 
to support buckets which had been remove | fo pment 
and separately stowed (AIL; Iexh. 0S) 
Issues Presented 

1. Whether the Court's finding that Appellant failed te 

prove the cause of the casualty was clearly erronco 
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2. Whether the Couri’s finding that the tractors were 
properly lashed with suitable materials by Appellee was 
ciearly erroneous? 


ARGUMENT 
POINT I 


The Trial Court made factual findings, based upon 
substantial evidence, which are not clearly erroneous. 


Under Point I of its brief, xppellant is eritical of the 
court’s opinion in that “it failed and neglected to make the 
findings and conclusions required by Rule 52(a) of the 
I’ederal Rules of Civil Procedure.” 


We submit that such eriticism is unfair and specious. 
The court’s opinion does, indeed, set forth its findings and 
conclusions, succinctly and directly pointed to the heart 
of the issues bei +> it, (see p. 3, supra) and in conformity 
with Rule 52(a). 


A. The Court’s opinion is in confermity with Rule 52(a) 


Tn 1946, Rule 52(a) was amended to include the follow- 
ing language: 


“Tf an opinion or memorandum of decision is 
filed it will be sufficient if the findings of fact and 
conclusions of law appear therein.” 


In Moore’s Federal Practice, Volume 5A, page 2607, 
the author quotes from the Committee Note of 1946 to 
Subdivision (a) as follows: 


“These findings should represent the judge’s own 
determination and not the long, often argumentative 


“I 


statements of successful counsel. * * * Consequently, 
they should be a part of the judge’s opinion and 
decision, cither stated therein or stated separately 
* * * but the judge need only make brief, definite, 
pertinent findings and conclusions upon the con- 
tested matters; there is no necessity for overelabor- 
ation of detail or particularization of facts.” 

The Rule further provides that these findings shall not 
be set aside “unless clearly erroneous and due regard shall 
be given to the opportunity of the trial court to judge of 
the credibility of the witnesses.” McAllister v. United 
States, : U.S. 19 (1954). In fact, several of the circuit 
courts of appeal have interpolated the rule so as to bar 
appellate review of the fact-finder’s determination of eredi- 
bility. Government of Virgin Islands v. Gereau, (5d Cir. 
1974), 502 F.2d 914, 921, cert. denied, 420 U.S. 909. 


B. The Court’s findings are based upon substantial evi- 
dence and are not clearly erroneous 


The court’s findings are not clearly erroneous and do 
not pertain to “minor matters”, as-sappellant contends, but 
to the substantive issues whieh were contested. The find- 
ines and substantial evidence on which they are based are 
discussed infra, pp. 19-16. 

As Judge Learned Hand pointed out in UVieted States v. 
Aluminum Company of America, (2nd Cir. 1945), 148 F.2d 


416, 483: 


“Tt is idle to try to define the meaning of the 
phrase ‘clearly erroneous’; all that can be profitably 
said is that an appellate court, though it will hesi- 
tate less to reverse tlie findings of a judge than that 
of an administrative tribun-i or of a jury, will 


nevertheless reverse it most reluctantly and only 
when well persuaded. This is true to a considerable 
degree even when the judge has not seen the wit- 
nesses. His duty is to sift the evidence, to put it 
into logical sequence and to make the proper infer- 
ences from it; and in the case of a record of over 
40,000 pages like that before us, it is physically 
impossible for an appellate court to function at all 
without ascribing some prima facie validity to his 
conclusions. * * * However, whatever may be said 
in favor of reversing a trial judge’s findings when 
he has not seen the witnesses, when he has, and in 
so far as his findings depend upon whether they 
spoke the truth, the aceepted rule is that they ‘must 
be treated as unassailable.’ ” 


The trial court, in the instant case, heard the testimony 
of 16 live witnesses and had the opportunity to view their 
demeanor. Insofar as the court’s findings are based upon 
a resolution of any conflict in the testimony of such wit- 
nesses, its findings must be treated as unassailable. 


POINT II 


Appellant had the burden of proof and failed to 
meet it. 


A marine contractor is liable to indemnify a shipowner 
if the facts demonstrate that it failed to perform its serv- 
ices properly and safely and that such failure proximately 
caused an injury which casts the shipowner in damages. 
Italia Societa per Aziont di Navigazione v. Oregon Steve- 
doring Company, Inc., 376 U.S. 315 (1964). 


Therefore, in the case at bar, appellant was required to 
factually demonstrate improper and unsafe performance 


on the part of Export with respect to the securing of the 
tractors and that such impropriety was the proximate 
cause of the casualty on the voyage of the Amazonia. 
Master Shipping Agency, Inc. v. M/S Farida (not officially 
reported), 1976 A.M.C.91, 107 (S.D.N.Y.); Reddick v. Mc- 
Allister Lighterage Line, Inc., 258 F.2d 297 (2nd Cir. 
1958); In re F/V Stanford Morse, 406 F.Supp. 820 (D.C. 
Miss. 1976). 

In Pacific Far East Line, Inc. v. Jones Stevedoring Co., 
346 F.2d 642 (9th Cir. 1965), the court stated, at p. 644: 


“We agree with appellant’s interpretation of the 
applicable legal principles. Adequate proof of an 
unworkmanlike performance by appellee in the use 
of the ladder in question would entitle appellant to 
indemnification for breach of imphed warranty but 
fatal to appellant’s cause is the inescapable fact that 
the evidence in the record does not sufficiently sup- 
port appellant’s construction of the relevant facts.” 


This is precisely the state of the record in this case. 
Liability under a warranty of workmanlike service does 
not arise in & factual vacuum. It must be predicated upon 
evidence which establishes that the marine contractor 
failed in some manner to perform his service safely and 
properly or was negligent and that such improper per- 
formance or negligence was the proximate cause of the 
damage or injury. In the instant case, appellant failed 
on both counts. Judge Owen found that Export had 
properly lashed the tractors with suitable materials (A7) 
and, thus, Export was guilty of neither improper perform- 
ance or negligenee. Further, Judge Owen found that it 
was impossible to tell what caused the tractors to come 
adrift. Any number of things could have happened (A8). 
Thus, appellant failed to establish the proximate cause. 
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A. Export properly lashed the tractors with suitable 
materials 


The court made the affirmative finding that Export had 
performed properly. Appellee’s carpenter/lashing fore- 
man, Mr. D’Ambrosio, was the only eye-witness who testi- 
fied to the complete securing operation at New York. He 
was questioned at length as to the materials employed 
and the manner in which the tractors were secured (A165- 
191, 207-208). His recollection was clear and precise 
(A179-180, 204205). Obviously, the court aecepted his 
testimony over that of witnesses who were not present. 
D’Ambrosio’s description of the manner and method used 
in securing the tractors was confirmed as proper by ap- 
pellee’s trial expert, Captain Wheeler (A228-230). 


Appellant contends that “the only evidence cited to sup- 
port a finding that the tractors had been properly lashed 
was the National Cargo Bureau certificate” (Appellant’s 
brief, p. 12). This contention, however, ignores the testi- 
mony of D’Ambrosio, the expert testimony of Captain 
Wheeler, and the fact that the vessel’s officers approved 
the security. 


Nowhere in Judge Owen’s opinion does he state that his 
finding that the tractors were properly lashed was based 
solely on the National Cargo Bureau certificate. It is 
obvious that the reference to the certificate in Judge 
Owen’s opinion was cited as supportive and confirmatory 
of the propriety of the lashing as described by D’Am- 
brosio. 


The National Cargo Bureau representative testified that 
the job of the Bureau is “to assist the mate anu the Master 
of the vessel to see that the cargo is properly secured” 
(A199). National Cargo Bureau issued two certificates 
on behalf of the vessel. Certificate S28451 was issued for 
specific cargo on deck (A95). Certificate A69957 was 


i 


See 


il 


issued for eargo stowed under deck (A96, 194). The A 
certificate refers to unboxed tractors. The certificate was 
cautiously worded so as to exelude cargo which was not 
sighted, e.g., “containers (contents not sighted)”. The 
Bureau witness who testified to these certificates stated 
that the practice for issuing an A certificate is to look at 
the entire under deck cargo (A200). 


Comparison of the A and § certificates (A95-96) with 
the surveyor’s working notes or “certificate authorization 
sheets” (A97-98) clearly demonstrates that the surveyor 
made both an on-deck and under-deck inspection of the 
cargo and that the latter included inspection of unboxed 
tractors and their buckets. 


In a footnote following this finding (A7-8), the court 
makes note of appellant’s attempt to avoid the impact of 
the National Cargo Bureau certificate. Appellant argues 
that the inspector could not have examined the tractors 
because the hatch was closed, thus preventing access to 
the tween deck compartment (Appellant's brief, pp. 12-13). 
The court counters this contention with the observation 
that if the crew, some 18 hours out of port, had the oppor- 
tunity to inspect the lashings below deck, then certainly 
the National Cargo Bureau’s inspector had the same ac- 
eess to the cargo compartments prior to the vessel's 
departure from New York. Additionally, the security of 
the tractors was inspected by the chief mate and boatswain 
before the vessel left New York. This inspection took 
place while the lashers were still present in the hold, havy- 
ing completed their work and submitted it to the vessel 
for approval. The mate voiced no dissatisfaction (A78-79, 
189, 210-211). The work was approved by the vessel. 


B. Appellant failed to establish proximate cause 


Despite 790 pages of trial transcript representing the 
testimony of 16 live witnesses and 108 exhibits, the court 
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found that “it is impossible to tell why the Terex broke 
loose. Any number of things could have happened.” * 
Therefore, the court concluded that, “In any event, the 
Amazonia has not met its burden of proving the cause of 
the Terexes getting loose and one of them puncturing the 
side of the vessel” (A8-9). 


In sifting through the evidence, the court made several 
other findings. Appellant urges that these relate to “minor 
matters”. However, they are of extreme importance inas- 
much as they provide an insight to the fact finder’s diffi- 
eulty in determining exactly what caused the casualty. 


Tt found that the chief mate in charge of the cargo was 
ill and unable to effectively attend to his duties (A7, foot- 
note 3). The mate’s responsibility to maintain the security 
of the eargo was critical in the face of storm warnine's, 
heavy rolling and the navigational difficulties apparently 
encountered by the vessel during the voyage. In his End 
of Voyage Report, the Master reported that the chief 
officer’s “strength failed when it was required” (A90). 
There is no evidence in the record to indicate when his 
strength was required but, obviously, it referred to some 
emergency aboard the vessel on its voyage between New 
York and Bermuda. 


The vessel’s first cargo inspection during the voyage 
occurred 18 hours after leaving New York. Thereafter. 
the vessel did not undertake another inspection until 26 
hours later despite experiencing some of her heaviest 


* Although not commented on in Judge Owen’s Opinion, there was 
evidence that certain padeyes or staples which were welded to the 
vessel’s frames had broken or parted in No. 2 tween deck compart- 
ment (A13-14). Appellant’s surveyor who examined the vessel at 
3ermuda conceded that these padeyes to which the tractors were 
lashed may have parted first (A41). 
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weather and extreme rolling.* Appellant’s own expert 
witnesses testified to the necessity of tightening the turn- 


buckles because wire lashings have * adency to stretch 
or “grow”, especially when the ve: roling vigorously 


(A126-128, 130, 155-156); see Paria, supra, pp. 97-98. 


The trial court found substantial evidence to indicate 
that there was a fire on the vessel. It noted that the 
Master’s End of Voyage Report criticized the absence of 
fire fighting skills among his crew (A8, footnote 6; A9I- 
92), Furthermore, the engine room log noted that early 
on the morning of January 20th, the fire pump was started 
in operation together with the ballast and bilge pumps, 
pumping out hold No. 2 (AS8). There was other physical 
evidence that a fire had oecurred, e.g., a severely charred 
gasket on a door leading into a deck resistor house; strung 
out fire hoses in the saine vicinity; stained and flaked areas 
on the resistor house bulkhead; and vessel maneuvers 
indicating an attempt to find a lee to fight the fire in the 
early hours of January 20th. 


Judge Owen found, upon conflicting evidence, that when 
the vessel departed from New York its weight was im- 
properly distributed, thereby making it a “stiff ship”, 
which aggravated the shifting of any cargo in the vessel 
(AT, footnote 4). The conflict might have been resolved 
if the appellant had produced, pursuant to appellee’s pre- 
trial request, the chief mate’s stability calculations. They 
were never produced, nor was any explanation offered for 


their non-production. 


The trial court further found that cither the fighting of 
the fire or the problems of the management of the vessel 
in heavy seas was such as to make the entire crew, includ- 


* The vessel’s deck log and radiograms conflict and raise doubt as 
to whether this inspection was, in fact, conducted. 
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ing the engine room staff, pay no attention to the pounding 
of the tractor on the starboard shell (A8). 


This pounding, which ultimately resulted in puncturing 
the shell plating of tne vessel, should have been heard, 
especially by the vessel’s engineers (A159-161, 236). 
Nevertheless, there is no record in any of the ship’s docu- 
ments to indic.te that fact. Significantly, the master was 
eritical of the lack of training of the engine room officers 


’ 


“in a situation of danger” (A89). 


Appellant contends, at page 14 of its brief, that Export 
restowed part of the paper in the No. 2 tween deck in 
New York.* Fifteen tons** of newsprint were restowed 
at New York from No. 1 to No. 2 hold on the square of 
the hatch in the after end of the tween deck. Forward of 
the restowed paper and also on the square of the hatch 
were cases of machinery. Forward of the cases and sur- 
rounding them and the 15 tons of restowed newsprint was 
the bulk of the newsprint consisting of 250 tons which had 
been loaded and secured at a prior port (A117). The 
forward face of the 250 tons extended completely across 
the width of the compartment at its forward end secured 
by a fence. Forward of the fence, or cribbing, the trac- 
tors were placed and it was against this fence that Export 
braced its lumber in securing them. 


To the extent that any rolls of newsprint may have come 
adrift first, the testimony was directed to the rolls at the 


forward face of the 250 tons which may have toppled 
over, knocking out the fence and the bracings securing the 
cribbing of the tractors and destroying the integrity of 
their security system (A147-148, 234-235). 


* This is erroneous. Appellee was not responsible for the stowag: 
of any cargo aboard the vessel. 


** Not 65 tons, as appellant contends. 
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Appellant did not and could not offer any evidence in 
support of its contention that Export was responsible for 
the securing or lashing of the 15 tons of restowed news- 
print. 


The evidence presented by appellant as to the events 
of the voyage once the vessel left New York revealed a 
hopelessly conflicting sequence. The master and_boat- 
swain, the only fact witnesses produced by the vessel, did 
not testify at the trial. As revealed in their deposition 
testimony (Exhs. 69 and 70), their stories conflicted with 
the vessel’s documents. Furthermore, the vessel’s records, 
including the engine log (Ixh. 17, Exh. 88), the deck log 
(Exh. 16, Exh. 87), the radiograms (Exh. 90), and the 
master’s End of Voyage Report (Exh. $9) only com- 
pounded the confusion by revealing conflicts inter se. Some 
highlights follow: 


At 0108 on January 20th, the engine log reports, 
“the fire pump was started in operation together 
with the ballast and bilge pumps, pumping out hold 
No. 2” (A88). No similar entry is contained in the 
deck log despite the fact that the order to activate 
the pumps would originate from the vessel’s navi- 
gating bridge (A59). 


During the midnight to 9400 hours watch on Janu- 
ary 20th, the engine room log shows a decrease in 
shaft revolutions (A88). Yet, in that period, ac- 
eording to the deck log, the vessel was not encoun- 
tering weather which would justify such reductions 
in speed (A12). 


The vessel’s radio message No. 24 indicates that at 
1615 hours, ship’s time, on January 20th, the cargo 
was “out of place” (Iixh. 69, p. 184).* There is no 
entry in the deck log of any inspection that would 
have revealed this fact. In fact, there is an entry 


* Annex IV, infra. 
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at 1890 that an inspection of holds 1, 2 and 3 re- 
vealed nothing abnormal or out of order (Exh. 87, 
p. 92).* Furthermore, the same radio message re- 
ports weather “tending to improve”, According to 
the deck log, the weather was worsening (A12). 

The deck log and Captain Serra report that at 2200 
on January 20th, the ship suddenly began to list 
very heavily (A51-52). In contradiction, the ves- 


sel’s radiograms report a list as early as 1615 hours 


ship’s time (AG60-61), increasing at 1700 hours ship’s 
time (A93), and reaching 10° by 1820 hours ship’s 
time (AQ94). 


Captain Serra claimed to have ordered the engine 
room to activate the pumps in an attempt to free 
hold No. 2 of water on January 20th at 2200. <Al- 
though this is recorded in the deck log, there is no 
corresponding entry in the engine log (Cf, AS4 and 
Exh, 88, p. 34).** 


It is no small wonder then, having found tne lashing 
proper and safe and the vessel’s records subject to sub- 
stantial question, that the trial court was unable to make 
a determination as to what caused the Terex tractor to 
break loose. Indeed, there was substantial evidence in the 
trial record to support a finding that the ship’s own con- 
duet was the cause of the casualty. In addition to those 
facts enumerated above, there were other instances of 
mismanagement, any one or a combination of which may 
have caused the casualty.*** Hurdich vy. East Mount Ship- 
ping Corp., 503 F.2d 397, 402 (2nd Cir, 1974). 


* Annex II, infra. 

** Annex III, infra. 

*** Eg, mysterious reductions in speed to bare steerageway ; un- 
explained presence of water in No. 2 hold; excessive rolling and 


pitching under the prevailing weather conditions ; inexplicable listing 
of the vessel which ultimately reach 10° to starboard. 
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POINT III 


The Trial Court properly applied the standard of 
workmanlike performance. 


Under Point IT of its brief, appellant argues that the 


trial court erroneously applied the concepts of negligence 
rather than the duties imposed by the warranty of work- 
manlike service, The sole basis of this argument is that 
the court could not find what caused the tractor to break 
loose and, therefore, it concluded that appellant had not 
met its burden of proving the cause. However, this argu 
ment ignores the governing principals of contractual in- 
demnity as outlined in Garner vy. City Service Tankers 
Corp., (Sth Cir. 1972), 456 F.2d 476, 481, where the court 


stated: 


“The determination of whether contractual in 
demnity should be allowed involves a weighing proce 
ess evaluating the conduct of both parties to 


determine: 


(1) Whether the warranty of workmanlike per- 
formance was breached; 


(2) Whether that breach proximately caused the 
injuries; and 


(3) Whether the shipowner’s conduct prevented 


i 


the workmanlike performance.” 


The trial court’s finding that it could not determine yhat 
caused the tractor to break loose was simply its re yonse 
to the question of proximate cause. Its conclusion that 
appellant had not met its burden of proving the cause 
demonstrated the court’s awareness of the rule that a 
shipowner seeking contractual indemnity must establish 
the elements of its claim by a preponderance of the eredi- 
( 


ble evidence. (See cases cited, p. 9 supra) 


LS 


Appellan‘ cites various decisions on pp. o-4 of its brief 


concerning the contractual warranty, but their facts are 
distinguishable from the instant case. In each of th 
cases cited, there was a finding that the marine contractor 
had either been negligent or had not properly and safely 


performed his service. Ilere, there was no such finding. 


In view of the substantial evidence of Amazonia’s mis 
haps and appellant’s mismanagement with respect thereto, 
it is ironie that appellant should cite the rule enunciated 
in Italia Societa v. Orvqon Stevedoring Co., 376 US. 315, 
324, that tha burden should fall on the party which was 
best able to prevent the casualty. Aside from the fact 
that appellant permitted the vessel to sail in a “stiff” 
condition, it was in exclusive control of Amazonia from 
the time it departed New York at 2125 on January 18th 


+] ‘ 


until 2200 on January 20th when the vessel’s crew alleged] 
discovered flooding in No. 2 hold. The trial reeord dis- 
closes that the vessel’s crew failed to take any steps to 


ensure that the cargo remained secure. 


Certainly, time is a factor on the issue of whether one 
party or the other was in the best position to avoid the 
easualty. This very issue was presented to the court in 
Hurdich v. East Mount Shipping Corp., 502 F.2d 397 (2nd 


Cir. 1974). Whether knowledge of a hazardous condition 


should preclude recovery, the court stated at p. 402: 


“We believe th proper resolution of that open 
question is obvious when the shipowner’s actual 
knowledge of the dangerous condition is aggravated 
by the fact that it is the only party which over an 
extended period of time directly preceding the aeei- 
dent could have taken the corrective measures neces 


sary to reduce or eliminate the risk of injury.” 


ad 
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POINT IV 


Answers to interrogatories are not conclusively 
binding. 


Appellant argues that the trial court ignor la “sworn 
admission” that the tractors were improperly lashed, base 
upon an answer to an interrogatory signed and verified by 
appellee’s president, Daniel Devaney, in 1973. 


The answer set forth Mr. Devaney’s understandit 


the time, of how the tractors were seenred and what mi: 
rials were used, based upon cuments and record 
tained in Export’s files. Devaney did not have pereipient 
knowledge of the manner in which tl Ne \ cargo 
was secured beeause hi not ¢o aboard tl ssel in 


Appellant ; characterization of Mh Devan =< answer! 
to the inter ator’ vholly 1 stated (Aq pellar s brief, 
p. 10 Devanev's answer contains ? fatement as tou 
absence 0 ; ! of bloekin nder the axles or to the 
din on in which the wire lashings led Phin here is 
no } sis fo1 ry lant xs @¢ontentiol } t Ure mswer ¢ol 

ss f l¢y ] ] 
ains ‘1 proven admission Of PAULIN tStiin 
As stated infra, p. 10, Mr. D’ Ambrosio, Export’s fore 
] . i" : 4} 4 ; 4 +14 ] 4 ) ] 
man in narge ol SCCUTING HN racvors, CSTINCU a iC] I 
on the trial. Any difference between the answe ven by 


Mr. Deveney to the i. srrogatory and the foreman's first 


hand description is merely one of detail. 


Mr. Ambrosio was interviewed at his home in 1975 by 


appellant’s counsel (.42138, 219-220). Appellant knew he 
forehand what D’Ambrosio’s trial testimony would be and, 
therefore, was not misled by the answer to the in 


tory, nor was there any effort on appellee’s part to know 
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ingly conecal D’Ambrosio’s anticipated trial test: iony 
(A219-220; FRCP Rule 26(e)(2)(b)). 


The trial court had the opportunity to observe the 
demeanor of D’Anibrosio on lengthy examination and ex- 
tensive cross-examination. It weighed Devaney’s answer 
to the interrogatory together with other evidence, part'cu- 
larly D’Ambrosio’s testimony, and accepted D’Ambrosio’s 
testimony as the best evidence. 


The difficulty with appellant’s argument is that it as- 
sumes that the trial court was bound to accept Mr. 
Devaney’s version and reject entirely the testimony of 
D’Ambrosio. It equates answers to interrogatories with 
sworn admissions made in response to a notice to admit. 
An answer to an interroratory is no more formal than 
any other evidence. Mora» Towing Co. v. Gammino Con- 
struction Co., (1st Cir. 1966) 363 F.2d 108, 111, footnote 3. 


In summary, the trial court was under a duty to and 
did weigh Mr. Devaney’s answer, Mr. D’Ambrosio’s live 
testimony and the other evidence. <A_ similar situation 
arose in Victory Carriers, Inc. v. Stockton Stevedoring 
Co., (9th Cir. 1968), 388 F.2d 955, 959, and the court out- 
lined this duty: 


“An answer to an interrogatory is comparable to 
answers, whieh: may be mistaken, given in deposition 
testinuny or during the course of the trial itself. 
Answers to interrogat.:’es must often be supplied 
before investigation is ‘ompleted and can rest only 
upon Knowledge which is available at the time. When 
there is conflict between answers supplied in re- 

nonse to interrogatories and answers obtained 
through other questioning, either in deposition or 
trial, the finder of fact must weigh all of the an- 
swers and resolve the conflict.” 


al 


CONCLUSION 


The judgment below should be affirmed. 
Dated: New York, N ¥. 
December 6, 1976 


Respectfully submitted, 


McHvcen, Heckman, Suita & “Lronarp 
Attorneys for Defendant and Third- 
Party Defendant-Appellee New 
Jersey Export Marine Carpenters 
In-. 
80 Pine Street 
New York, New York 10005 


Martin J. McHucu 
Joun P. Conroy 


Of Counsel 
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ANNEX I -- Excerpt From Deck Log, page 113 (Exhibit 16) 


% 


IJ le 
TRANSLATION 92 
from: 


watch from 1200 to 1400. At 150° engines slow speed ahead 


Kee OS awe ee, 
20° starboard’ x x x 5 x # x 5.” At 1200 “ade an 


of holds 1:2.) ead 3, 


Pe LO eS ew Ll.  Hydraulie manual) rudder in-eneration « xx 
ie’ - 21 x x x @2. During the course of the reinforcing of th 
lashings of the containers stowed on starboard deck, the 
shin's boy Carlos Abwuerque Leité had an accident, due to a 
lurch of the sea, he was thrown from the hatch of hold 3 onto 
the deck. The said crew member was immediately treated 
with the resources of the ship's infirmary x x * 25 =--25 

x x x 25. Vessel navigating with engine at slow speed. At 
1800 the crew of the vessel completed the job of reinforcing 
the lashing of the containers and starboard cranes, there ther 
having been carried out an inspection in holds 1, 2 and 3, 


finding nothing abnormal. Very rough sea without any one direction, 


ALAS 


(4. 
the best bow for steering and rolling being at 120° x x x 
27. Ship's routine followed x x x 28, 29 x x x 50. To the 


First Mate Antonio M. da Silva Jr. x x x Signature. 


Watch from 2000 to 2400: 1. As at the end of the 
watch from 1500 to 2000. Sailing with engine at.slow speed 


17 Aare (Ol, 
ahead x x xe, 3x x x 4. ee ittte of the ship note 


during the watch 20° starboard x x x 5x x x 4. About 2200 


pone — 


effected an inspection in holds 1 and 3, finding them wate. cit 


and Hold 2 was making water. x x x 7-10 x x x 11. 20°09 


pelea e.g 8 soc 


radar, disconnecting it at 2100. Hydraulic manuz> ru 


entpenctntarrnin erent mata Noi A 


LAWYERS’ & MERCHANTS’ TRANSLATION BUREAU 
Carl V. Bertsche (1908-1966) SS Wm. Bertsche, 1D. Ch. E.. ACS. 


PHONE (212) 344-2930-1 11 BROADWAY, NEW YORK, N. Y. 10004 7 


Annex II -- Excerpt from Deck Log translation, p. 92 (Exhibit 87) : 


TRANSLATION 


_from: 


a emai ent AAA 


Lac pe mm: 


Watch from 1600 to 2000 on January 20, 1971. Received 
the watch with the vessel on voyage from New York with destina 
tion Port of Recife. Main engine operating normally. At 1630 
the main engine changed to burning of diesel oil. At 1623 
1alf speed ahead. At 1707 slow speed ahead. Generators 
Nos. 1 and 2 in parallel supplying light and power for the 
entire vessel. Provisions refrigerator operating under auto- 


matic system maintaining the proper temperatures in the 


eters; diesel oil day tank, 3600; counter 9070150; R.P.M. 117}6- 
Recovery boiler in normai operation. Pumps and other auxiliar es 
in normal condition. Turned the watch over withorc any 


abnormalities with the vessel burning diesel oil. S/Signature I1legipie 


aoe Soundings at 2000: well, 0.95 meters; tank 6, 1.17 
| Watch from 2000 to 2400 on January 20, 1971. Received 
the watch with the vessel traveling with destination es the 
Port of Recife. Main engine burning diesel oil] and with the 
speed reduced. Recover boiler in SRere vite producing steam 
for the firing system of the main engine. ? beaetnaea refriger tor. 
under automatic control, maintaining the desired temperatures 

fa the chambers. Auxiliary engines Nos. 1 and 2 in parallel. 


l'Turned over this wetch with speed reduced to dead slow. Tank 


1.05 meters; well, 0.95 meters; counter 9094920. Thus, turned 


over. S/Signature Orlando Goncalves Anzier 


LAWYERS’ & MERCHANTS’ Ll ohare BUREAU 
Carl V. Bertsche (1908-1966) (Tremeatins Somme Peed Wm. Bertsche, J.D., Ch. E., ACS. 


PHOSE (212) 344-2930-1 11 BROADWAY, NEW YORK, N. Y. 10004 


Annex III -- Excerpt from Engine Log Translation,,. p. 34 (Exhibit . 88) 


BEST COPY AVAILABLE 
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& 


pond 
pe 
- 


hebr: 91 Serra 


a translation of message 24. 

THE INTERPRETER: "As of yesterday, 2000 
hours, wind and sea force 8, lashing two containers 
seaim deck split being relashed and carao hold out of 
place.“ 

MR. CONROY: The cargo in the hold is out 
cf place? 

THE INTERPRETER: In the hold, yes. 

(Continuing) "Navigating with list degrees.- 
No number, just degrees. Stop. Weather tending to 
improve, position 1400 hours, latitude 34.42 north, long- 
itude 66.50, course, 120, speed, 15, rolis 30 degrees and 
we expect the possibility of damage to cargo stop. 


We may possibly need a shore crane Port of Recife 


een cae ee ee te eet ane eee 
on eminem Seep a <0 see emer 


in case we are not able to right the vessel stop.: Every~- 
thing all right on board. Captain Serra." 
MR. CLEVELAND: Thank you. 
BY MR. CONROY: | | 
Q Captain, at that time did you reauce the 
vessel's speed? 
A What time are you asking? 
Q At 2200. 


A Engines were at half sveed, slow half sneed. 


QO I refer vou to the pace for January 20th 
Annex IV -- Excerpt from Serra Deposition (Exhibit 69) 


